
February 20, 2019 

Via U.S. Mail and E-mail 
Assistant Administrator for Finance and Management, AFN-400 
Federal Aviation Administration 
800 Independence Avenue, SW 
Washington, DC 20591 
FOIA-Appeals@faa.gov 

Re: FOIA Appeal of FAA's December 12, 2018 Initial Determination 

The City of Los Angeles ("City") hereby appeals the Federal Aviation 
Administration's December 12, 2018 Initial Determination of City Councilmember Paul 
Krekorian's October 29, 2018 Freedom of Information Act request ("FOIA request"). This 
appeal is timely pursuant to 49 C.F.R. § 7.32( d). 

The Initial Determination must be reversed for the following reasons: 

• FAA improperly withheld factual data and information pursuant to the deliberative 
process privilege (FOIA Exemption S); 

• FAA failed to segregate the information the public is entitled to know from 
purportedly privileged material, i.e. by redaction; 

• FAA has not provided the City with the records FAA admits should be public; and 

• FAA failed to issue a written determination on the City's request for expedited 
processing of the FOIA request. 
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I. BACKGROUND 

A. Introduction 

This FOIA appeal arises from the City's need to obtain FAA records for the benefit of the 
public and to comment effectively on environmental reviews of airspace procedures. On 
Friday, October 19, 2018, FAA published a Draft Environmental Review ("Draft ER") 
providing incomplete information regarding two proposed flight procedures for departures 
from Hollywood Burbank Airport. 

The two flight procedures (the OROSZ THREE AND SLAPP TWO) would create new 
fixed routes and then concentrate aircraft overflights on these routes above homes, 
schools, places of worship, parks, recreation centers, and historic sites, introducing noise 
that previously was not present, or not present to the same degree. Because the new routes 
will be over the Santa Monica Mountains, aircraft will be closer to the homes, schools and 
parks, which are situated at a higher elevation than surrounding areas. The public has also 
expressed concerns about increased noise and environmental pollution. 

Given the lack of basic information1 in the Draft ER, Councilmember Krekorian, assisted 
by the City Attorney's Office, submitted a FOIA request via email- and mail on October 29, 
2018. (Exhibit A.) The FOIA request sought expedited processing so that the records could 
be used to inform public comments, due Sunday, November 18. 

Thirty calendar days (19 business days) was insufficient time to respond to a highly 
technical document, especially one that failed to disclose underlying factual data and 
factual assumptions. Therefore, several City and Federal officials also contacted FAA to 
request an extension of the public comments deadline. (Exhibits G-1.) (10/23/18 
Councilmember Krekorian Letter, 11/15/18 City Attorney Feuer, Council President 
Wesson, Councilmembers Krekorian and Ryu Letter and 11/19/18 Rep. Sherman letter). 

In response to public concern, FAA had two reasonable options under FOIA or the 
National Environmental Policy Act ("NEPA"): (1) FAA could have disclosed the records 
concerning the Draft ER in a timely fashion, and/or (2) it could have extended the comment 
period. FAA did neither. Instead, on December 12, 2018-after the public comment period 
had long expired- FAA made its Initial Determination. FAA disclosed just a single 
document, despite having referenced and relied upon many documents and sources of data 
in its Draft ER. In contravention of its duties under FOIA and NEPA, FAA has not responded 
to either the City's request for expedited processing or its request (joined by others) for an 

1 As explained in a November 15, 2018 letter to FAA, the Draft ER lacked basic information for the public 
to understand the location, nature, and noise impact of the proposed flight procedures. FAA also impeded 
public understanding by publishing low-resolution maps and withholding the data inputs and assumptions 
used to model its highly technical analyses. See Ex. H, 1-2. 

2 FAA personnel directed that FOIA requests concerning these flight procedures be emailed to 9-ATO 
WSA-FOIA@faa.gov. The City therefore submitted its FOIA request by email and mail. See Ex. A. 
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extension of the public comments' deadlines. Thus, it is FAA's failure to comply reasonably 
( or at all) with its statutory responsibilities that necessitates this FOIA appeal. 

B. The City's FOIA Request 

1. Records Sought by the City 

On October 29, 2018, the City submitted a FOIA request, which sought records within 
five specified categories: 

1. All records of AEDT, TARGETS, National Offload Program radar tracks, 
and other modeling inputs and outputs, that FAA used to reflect the "no 
action" and proposed action alternatives. 

2. All records demonstrating which 90 days within calendar year 2017 
FAA selected for its "track data" and what days were selected. Draft ER, 
20. 

3. All records describing the terms of the "settlement in March 2016" with 
Benedict Hills Estate Association and Benedict Hills Homeowners 
Association. See Draft ER, 3, n 2. 

4. All records used for the evaluation of the Proposed Action by the Safety 
Risk Management Panel. Draft ER, 7-8; and 

5. All records generated by the Safety Risk Management Panel regarding 
the Proposed Action. Draft ER, 7-8. 

Ex. A, Att. 1, p. 2. 

Notably, the City only requested records referenced in the Draft ER, and the Draft ER 
was attached to the FOIA request. See Ex. A, Att. 2. As explained in the FOIA Request, 
Requests 1 and 2 sought only the "underlying data" used for the Draft EA, so that the public 
could understand, recreate and validate FAA's methodology that it described in generalized 
terms. Request 3 sought the terms of a settlement agreement referenced in the Draft ER to 
which FAA had been a party and the Department of Justice had been counsel of record. 
Requests 4 and 5 requested factual data used by and generated for a safety risk analysis, 
which FAA had also disclosed and touted in the Draft ER. 
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2. The City's Request for Expedited Treatment and Fee Waiver 

The City requested expedited treatment to inform public comments. See Ex. A, 1-2. To 
facilitate an efficient search and prompt production, the City attached a copy of the Draft 
ER and cited by page number the relevant portions of the Draft ER for which factual data 
and documents were sought. See, e.g., Ex. A, Att. 1, p. 2. ("All records demonstrating which 
90 days within calendar year 2017 FAA selected for its "track data" and what days were 
selected. Draft ER, 20"). The City justified its request for expedited treatment and agreed 
to multi-track processing so that FAA could produce records as they became available. Ex. 
A, 1-2. The City also requested a public interest fee waiver. Ex. A, 1. The City certified its 
requests. Ex. A, 3. 

C. Intervening FAA Correspondence 

On November 5, 2018, FAA acknowledged receipt of the FOIA request (received on 
October 29) and simultaneously granted itself 10 additional days to respond, on the basis 
that it "needled] to search for and collect records from field facilities."3 (Exhibit B.) The 
following day, FAA requested that the City justify its fee waiver request, warning that "[the 
City's] request will not be processed until the fee waiver issue is resolved" (Exhibit C.) 
Concerned that FAA might use the fee waiver request to stall disclosure, the City 
responded the very next day. The City provided ample justification for a fee waiver, but 
stated that, "[t]o the extent the duplication fees are causing delay, [Councilmember 
Krekorian's] office is authorized to pay at least $250.00, if not more for immediate 
disclosure of the records." (Exhibit D.) 

Almost two weeks later, by letter of November 19, 2018, FAA claimed that a "fee 
waiver" was not necessary after all. FAA also supplied a cryptic, factually incorrect non 
decision on the expedited processing request. FAA stated that it "[would] attempt to 
prioritize this FOIA request over other FOIAs. However, due to litigation between the City 
of LA. in addition to the status of any final agency decisions regarding Burbank, the release 
of these records will require extra scrutiny." (Exhibit E.) (underlining added). 

At the time, there was no litigation between the FAA and the City. FAA has never 
explained why "extra scrutiny" was required for the release of purely factual data. 

D. FAA's Initial Determination 

By letter of December 12, 2018, FAA issued the Initial Determination. (Exhibit F.) 
FAA disclosed that a search conducted by the Western Service Area, Operations Group 
yielded 34 responsive records. FAA did not identify the field facilities in which it had 

3 Pursuant to FAA Order 1270.lA, a 10-day extension oftime is permitted only when "unusual 
circumstances" exist. Also, program officers are directed to negotiate extensions. No such negotiation to 
either the due date or modification to the scope of request occurred in this case. 1270.lA, Part 14(d); see also 
DOT FOIA Reference Guide, 8. 
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searched, despite having granted itself 10 additional days based on the need to "search for 
and collect records from field facilities." See Ex. B. FAA made no mention or reference to 
the specific documents and types of data explicitly identified in the Draft ER. 

1. Records Withheld by FAA under Exemption 5 

According to FAA, 26 of 34 records have been withheld based on FOIA Exemption 5 
and the deliberative process privilege. FAA's full rationale was, as follows: 

Exemption 5 of the FOIA allows agencies to withhold recommendations, opinions, and 
analysis under the deliberative process privilege. The BUR Draft ER working 
documents and files contain material that are deliberative and pre-decisional. If those 
records were released, it would discourage open, frank discussions on policy matters, 
would result in the premature disclosure of proposed policies before they are 
adopted, and would cause public confusion that might result from disclosure of 
reasons and rationales that were not in fact the ultimate grounds for an agency 
action."4 

2. Seven Responsive Records Withheld by FAA 

FAA has not yet produced seven admittedly responsive non-exempt records. FAA 
stated that "responsive records not subject to FOIA exemptions are provided on the 
enclosed compact disk in addition to being contained on a website. 5 But the enclosed CD 
contained only one document: a 13-page Department of Justice-negotiated settlement 
agreement, which was already subject to disclosure pursuant to DOJ policy. 6 

II. ANALYSIS 

A. FAA erred by withholding factual data and records under the Deliberative 
Process Privilege 

FAA's secretive treatment of factual data and information violates FOIA (and NEPA). 
"[D]isclosure, not secrecy, is the dominant objective of [FOIA]." Dep't of the Air Force v. 
Rose, 425 U.S. 352, 361 (1976). "Consistent with this purpose, agencies may withhold only 
those documents or portions thereof that fall under one of nine delineated statutory 
exemptions." Elliott v. USDA, 596 F.3d 842, 845 (D.C. Cir. 2010) (citing 5 U.S.C. § 552(b)). 

4 FAA's response to a City resident's August 16, 2018, FOIA request for records concerning the flight 
procedures contains strikingly similar boilerplate language. That response also refers to 34 responsive 
records, 26 of which are claimed to be exempted under Exemption 5. 

s The FAA's website contains a copy of the settlement agreement posted on or about November 16, 
2018. (Exhibit J.) (FAA screenshot noting "last modified November 16, 2018"). No other records appear to 
have been posted by FAA in response to the City's FOIA Request. 

6 Prior to the City's FOIA request-and the City's accompanying citation to the DOJ policy manual-FAA 
withheld the agreement from the public. 
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"These exemptions are 'explicitly made exclusive' and must be 'narrowly construed."' 
Milnerv. Dep'tofNavy, 562 U.S. 562, 565 (2011). 

FAA has invoked Exemption 5, which protects "inter-agency or intra-agency 
memorandums or letters which would not be available by law to a party other than an 
agency in litigation with the agency." 5 U.S.C. § 552 (b) (5) ( underlining added). Exemption 
5 protects only material that would be protected from disclosure in civil discovery. Here, 
FAA asserts that it has withheld material protected by the deliberative process privilege. 

The deliberative process privilege is a litigation privilege which covers "documents 
reflecting advisory opinions, recommendations and deliberations comprising part of a 
process by which governmental decisions and policies are formulated." Carterv. U.S. Dep't 
of Commerce, 307 F.3d 1084, 1089 (9th Cir. 2002) (quoting DOI v. Kalamth Water Users 
Protective Ass'n, 532 U.S. 1, 8 (2001). The deliberative process privilege applies only to 
material that is both "predecisional" and part of the agency's "deliberative process." A 
federal agency may invoke the privilege, "only if disclosure of [the] materials would 
expose an agency's decisionmaking process in such a way as to discourage candid 
discussion within the agency and thereby undermine the agency's ability to perform its 
functions." Kowack v. United States Forest Serv., 766 F.3d 1130, 1135 (9th Cir. 2014) 
(internal quotes and cites omitted). The Ninth Circuit Court of Appeals has held that "[i]n 
light of the strong policy of the FOIA that the public is entitled to know what its 
government is doing and why, [E]xemption 5 is to be applied as narrowly as consistent 
with efficient Government operation." Maricopa Audubon Soc'y v. U.S. Forest Serv., 108 F.3d 
1089, 1093 (9th Cir. 1997) (internal quotation marks omitted). 

Thus, it is well-settled that the deliberative process privilege does not protect purely 
factual data or material. See Sierra Club, Inc. v. United States Fish & Wildlife Serv., 911 F.3d 
967, 981 (9th Cir. 2018) (scientific data, research, statistical information, description of 
topography, and projected environmental impacts are a "plain account of factual 
information" and not protected by the deliberative process privilege); Carter, 307 F.3d at 
1091 (neither census data nor adjusted census data is protected by deliberative process 
privilege); Assembly of Cal. v. United States Dep't of Commerce, 968 F.2d 916 (9th Cir. 1992) 
("bare numbers" not protected particularly when method used to generate numbers 
already a matter of public record); Kowack, 766 F.3d at 1135 (stand-alone factual material 
is not protected by deliberative privilege). 

Moreover, an agency cannot artificially shield records by asserting that ongoing 
agency consultation constitutes one long pre-decisional deliberative process later 
consummated by a single final agency action. See, e.g., Sierra Club, 911 F.3d at 981 (fact 
that biological jeopardy opinions pre-dated the later no-jeopardy opinion does not 
automatically render them pre-decisional); see also Mead Data, 566 F.2d at 248, 250 (D.C. 
Cir. 1977); Vaughn v. Rosen, 523 F.2d 1136, 1145, 173 U.S. App. D.C.187 (D.C. Cir.1975). 
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No part of the City's FOIA request implicated the deliberative process privilege. The 
City's FOIA request sought raw data and factual records such as "modeling inputs and 
outputs," records reflecting "the days within calendar year 2017 FAA selected" for "track 
data," the finalized "terms" of a settlement agreement, and the records "used" by and 
"generated by" the FAA's Safety Risk Management Panel. That type of information is not 
protected from disclosure and is provided to the public on a regular basis. 

Moreover, the fact that FAA published a self-labeled "Draft" ER for proposed flight 
procedures does not shield the requested records from disclosure. The Draft ER was 
released to the public in accord with FAA's obligations under NEPA FAA's use and public 
reference to the modeling and other data reflects that they are no longer pre-decisional if 
FAA is using them to support its proposed conclusion and action. Nor is the Draft ER or 
any of the data it cites deliberative in nature. Rather, the Draft ER represents the agency's 
position on its proposed flight procedures as of October 2018. FAA should produce all 
responsive records without further delay. 

B. FAA erred by failing to redact purportedly privileged "material" or segregate 
the information, which the public is entitled to know 

FAA never identified what kind of "material" it withheld and deemed privileged 
However, even if some "material" is purportedly privileged, FAA still violated FOIA by 
withholding records in their entirety. FAA was required to segregate discloseable 
material, redact privileged material, estimate the volume of purportedly exempted 
material, and indicate the rationale for any redaction. FAA did none of that. 

FOIA prohibits an agency from withholding a record in its entirety, if a portion of that 
record can be reasonably disclosed: 

Any reasonably segregable portion of a record shall be provided to any person 
requesting such record after deletion of the portions which are exempt .... 
The amount of information deleted, and the exemption under which the 
deletion is made, shall be indicated on the released portion of the record, 
unless including that indication would harm an interest protected by the 
exemption ... under which the deletion is made. 

U.S.C. § 552(b)(underlining added) 

The Department of Transportation's FOIA-implementing regulations also reflect a 
mandatory duty to produce any reasonably segregable, public information: 

It is DOT policy to make its records available to the public to the greatest extent 
possible. in keeping with the spirit of FOIA. This includes releasing reasonably 
segregable and meaningful nonexempt information in a document from which 
exempt information is withheld. 
































































































































































